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1 HOUSE BILL NO. 1209
2 Offered January 10, 2024
3 Prefiled January 10, 2024
4 A BILL to amend and reenact §§ 55.1-1800, 55.1-1825, 55.1-1826, 55.1-1900, 55.1-1964, and 55.1-1965
5 of the Code of Virginia, relating to common interest communities; reserve studies; special assessment
6 rescission or reduction.
7 ––––––––––

Patron––Bulova
8 ––––––––––
9 Committee Referral Pending

10 ––––––––––
11 Be it enacted by the General Assembly of Virginia:
12 1. That §§ 55.1-1800, 55.1-1825, 55.1-1826, 55.1-1900, 55.1-1964, and 55.1-1965 of the Code of
13 Virginia are amended and reenacted as follows:
14 § 55.1-1800. Definitions.
15 As used in this chapter, unless the context requires a different meaning:
16 "Association" means the property owners' association.
17 "Board of directors" means the executive body of a property owners' association or a committee that
18 is exercising the power of the executive body by resolution or bylaw.
19 "Capital components" means those items, whether or not a part of the common area, for which the
20 association has the obligation for repair, replacement, or restoration and for which the board of directors
21 determines funding is necessary.
22 "Common area" means property within a development which is owned, leased, or required by the
23 declaration to be maintained or operated by a property owners' association for the use of its members
24 and designated as a common area in the declaration.
25 "Common interest community" means the same as that term is defined in § 54.1-2345.
26 "Common interest community manager" means the same as that term is defined in § 54.1-2345.
27 "Declarant" means the person or entity signing the declaration and its successors or assigns who may
28 submit property to a declaration.
29 "Declaration" means any instrument, however denominated, recorded among the land records of the
30 county or city in which the development or any part of such development is located, that either (i)
31 imposes on the association maintenance or operational responsibilities for the common area or (ii)
32 creates the authority in the association to impose on lots, on the owners or occupants of such lots, or on
33 any other entity any mandatory payment of money in connection with the provision of maintenance or
34 services for the benefit of some or all of the lots, the owners or occupants of the lots, or the common
35 area. "Declaration" includes any amendment or supplement to the instruments described in this
36 definition. "Declaration" does not include a declaration of a condominium, real estate cooperative,
37 time-share project, or campground.
38 "Development" means real property located within the Commonwealth subject to a declaration which
39 contains both lots, at least some of which are residential or are occupied for recreational purposes, and
40 common areas with respect to which any person, by virtue of ownership of a lot, is a member of an
41 association and is obligated to pay assessments provided for in a declaration.
42 "Electronic means" means any form of communication, not directly involving the physical
43 transmission of paper, that creates a record that may be retained, retrieved, and reviewed by a recipient
44 of such communication. A meeting conducted by electronic means includes a meeting conducted via
45 teleconference, videoconference, Internet exchange, or other electronic methods. Any term used in this
46 definition that is defined in § 59.1-480 of the Uniform Electronic Transactions Act shall have the
47 meaning set forth in such section.
48 "Lot" means (i) any plot or parcel of land designated for separate ownership or occupancy shown on
49 a recorded subdivision plat for a development or the boundaries of which are described in the
50 declaration or in a recorded instrument referred to or expressly contemplated by the declaration, other
51 than a common area, and (ii) a unit in a condominium association or a unit in a real estate cooperative
52 if the condominium or cooperative is a part of a development.
53 "Lot owner" means one or more persons who own a lot, including any purchaser of a lot at a
54 foreclosure sale, regardless of whether the deed is recorded in the land records where the lot is located.
55 "Lot owner" does not include any person holding an interest in a lot solely as security for a debt.
56 "Professionally managed" means a common interest community that has engaged (i) a common
57 interest community manager to provide management services to the community or (ii) a person as an
58 employee for compensation to provide management services to the community, other than a resident of
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59 the community who provides bookkeeping, billing, or recordkeeping services for that community.
60 "Property owners' association" or "association" means an incorporated or unincorporated entity upon
61 which responsibilities are imposed and to which authority is granted in the declaration.
62 "Resale certificate" means a certificate issued by an association pursuant to §§ 55.1-2309 and
63 55.1-2310.
64 "Reserve study" means a capital budget planning tool used to determine the physical status and
65 estimated repair or replacement cost of capital components and an analysis of association funding
66 capacity to maintain, repair, and replace capital components.
67 "Settlement agent" means the same as that term is defined in § 55.1-1000.
68 § 55.1-1825. Authority to levy additional assessments; authority to borrow.
69 A. In addition to all other assessments that are authorized in the declaration, the board of directors
70 shall have the power to levy a special an additional assessment against its members if (i) the purpose in
71 so doing is found by the board to be in the best interests of the association and (ii) the proceeds of the
72 assessment are used primarily for the maintenance and upkeep of the common area and such other areas
73 of association responsibility expressly provided for in the declaration, including maintenance, repair, and
74 replacement capital expenditures. A majority of votes cast, in person or by proxy, at a meeting of the
75 membership convened in accordance with the provisions of the association's bylaws within 60 days of
76 promulgation of the notice of the assessment shall rescind or reduce the special assessment. No director
77 or officer of the association shall be liable for failure to perform his fiduciary duty if a special
78 assessment for the funds necessary for the director or officer to perform his fiduciary duty is rescinded
79 by the owners pursuant to this section, and the association shall indemnify such director or officer
80 against any damage resulting from any such claimed breach of fiduciary duty components.
81 B. The failure of a member to pay the special additional assessment allowed by subsection A shall
82 entitle the association to the lien provided by § 55.1-1833 as well as any other rights afforded a creditor
83 under law.
84 C. The failure of a member to pay the special additional assessment allowed by subsection A will
85 provide the association with the right to deny the member access to any or all of the common areas.
86 However, the member shall not be denied direct access to the member's lot over any road within the
87 development that is a common area.
88 D. Unless the declaration provides otherwise, the board of directors may borrow money on behalf of
89 the association for any valid purpose and shall have the right and power to assign and pledge all
90 revenues to be received by the association, including annual and additional assessments to secure the
91 repayment of any sums borrowed by the association from time to time.
92 § 55.1-1826. Annual budget; reserve study; reserves for capital components.
93 A. Except to the extent provided in the declaration, the board of directors shall, prior Prior to the
94 commencement of the fiscal year, the board of directors shall make available to lot owners either (i) the
95 annual budget of the association or (ii) a summary of such annual budget.
96 B. Except to the extent otherwise provided in the declaration and unless the declaration imposes
97 more stringent requirements, the The board of directors shall:
98 1. Conduct at least once every five years a study to determine the necessity and amount of reserves
99 required to repair, replace, and restore the capital components as defined in § 55.1-1800;

100 2. Review the results of that study at least annually to determine if reserves are sufficient; and
101 3. Make any adjustments to the annual budget and annual assessment the board of directors deems
102 necessary to maintain reserves, as appropriate.
103 C. To the extent that the reserve study conducted in accordance with this section indicates a need to
104 budget for reserves, the association budget shall include:
105 1. The current estimated replacement cost, estimated remaining life, and estimated useful life of the
106 capital components as defined in § 55.1-1800;
107 2. As of the beginning of the fiscal year for which the budget is prepared, the current amount of
108 accumulated cash reserves set aside to repair, replace, or restore capital components and the amount of
109 the expected contribution to the reserve fund for that year;
110 3. A statement describing the procedures used for estimation and accumulation of cash reserves
111 pursuant to this section; and
112 4. A statement of the amount of reserves recommended in the study and the amount of current cash
113 for replacement reserves.
114 D. The board of directors shall have the discretion to meet repair and replacement requirements
115 through replacement reserves, additional assessments, or borrowed funds.
116 § 55.1-1900. Definitions.
117 As used in this chapter, unless the context requires a different meaning:
118 "Capital components" means those items, whether or not a part of the common elements, for which
119 the unit owners' association has the obligation for repair, replacement, or restoration and for which the
120 executive board determines funding is necessary.
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121 "Common elements" means all portions of the condominium other than the units.
122 "Common expenses" means all expenditures lawfully made or incurred by or on behalf of the unit
123 owners' association, together with all funds lawfully assessed for the creation or maintenance of reserves
124 pursuant to the provisions of the condominium instruments.
125 "Common interest community manager" means the same as that term is defined in § 54.1-2345.
126 "Condominium" means real property, and any incidents to or interests in such real property, lawfully
127 subject to this chapter by the recordation of condominium instruments pursuant to the provisions of this
128 chapter. No project shall be deemed a condominium within the meaning of this chapter unless the
129 undivided interests in the common elements are vested in the unit owners.
130 "Condominium instruments" means, collectively, the declaration, bylaws, and plats and plans
131 recorded pursuant to the provisions of this chapter. Any exhibit, schedule, or certification recorded with
132 a condominium instrument shall be deemed an integral part of that condominium instrument. Once
133 recorded, any amendment or certification of any condominium instrument shall be deemed an integral
134 part of the affected condominium instrument if such amendment or certification was made in accordance
135 with the provisions of this chapter.
136 "Condominium unit" means a unit together with the undivided interest in the common elements
137 appertaining to that unit.
138 "Contractable condominium" means a condominium from which one or more portions of the
139 submitted land may be withdrawn in accordance with the provisions of the declaration and of this
140 chapter. If such withdrawal can occur only by the expiration or termination of one or more leases, then
141 the condominium shall not be deemed a contractable condominium.
142 "Conversion condominium" means a condominium containing structures that before the recording of
143 the declaration were wholly or partially occupied by persons other than those who have contracted for
144 the purchase of condominium units and those who occupy with the consent of such purchasers.
145 "Convertible land" means a portion of the common elements within which additional units or limited
146 common elements may be created in accordance with the provisions of this chapter.
147 "Convertible space" means a portion of a structure within the condominium that a declarant may
148 convert into one or more units or common elements, including limited common elements, in accordance
149 with the provisions of the declaration and this chapter.
150 "Declarant" means any person, or group of persons acting in concert, that (i) offers to dispose of its
151 interest in a condominium unit not previously disposed of, including an institutional lender that may not
152 have succeeded to or accepted any special declarant rights pursuant to § 55.1-1947; (ii) reserves or
153 succeeds to any special declarant right; or (iii) applies for registration of the condominium. However, for
154 the purposes of clauses (i) and (iii), "declarant" does not include an institutional lender that acquires title
155 by foreclosure or deed in lieu of foreclosure unless such lender offers to dispose of its interest in a
156 condominium unit not previously disposed of to anyone not in the business of selling real estate for his
157 own account, except as otherwise provided in § 55.1-1947. "Declarant" does not include an individual
158 who acquires title to a condominium unit at a foreclosure sale.
159 "Dispose" or "disposition" refers to any voluntary transfer of a legal or equitable interest in a
160 condominium unit to a purchaser, but does not include the transfer or release of security for a debt.
161 "Electronic means" means any form of communication, not directly involving the physical
162 transmission of paper, that creates a record that may be retained, retrieved, and reviewed by a recipient
163 of such communication. A meeting conducted by electronic means includes a meeting conducted via
164 teleconference, videoconference, Internet exchange, or other electronic methods. Any term used in this
165 definition that is defined in § 59.1-480 of the Uniform Electronic Transactions Act has the meaning set
166 forth in that section.
167 "Executive board" means an executive and administrative entity, by whatever name denominated,
168 designated in the condominium instruments as the governing body of the unit owners' association.
169 "Expandable condominium" means a condominium to which additional land may be added in
170 accordance with the provisions of the declaration and this chapter.
171 "Future common expenses" means common expenses for which assessments are not yet due and
172 payable.
173 "Identifying number" means one or more letters or numbers that identify only one unit in the
174 condominium.
175 "Institutional lender" means one or more commercial or savings banks, savings and loan associations,
176 trust companies, credit unions, industrial loan associations, insurance companies, pension funds, or
177 business trusts, including real estate investment trusts, any other lender regularly engaged in financing
178 the purchase, construction, or improvement of real estate, or any assignee of loans made by such a
179 lender, or any combination of any of the foregoing entities.
180 "Land" is a three-dimensional concept and includes parcels with upper or lower boundaries, or both
181 upper and lower boundaries, as well as parcels extending ab solo usque ad coelum. Parcels of airspace
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182 constitute land within the meaning of this chapter. Any requirement in this chapter of a legally sufficient
183 description shall be deemed to include a requirement that the upper or lower boundaries, if any, of the
184 parcel in question be identified with reference to established datum.
185 "Leasehold condominium" means a condominium in all or any portion of which each unit owner
186 owns an estate for years in his unit, or in the land within which that unit is situated, or both, with all
187 such leasehold interests due to expire naturally at the same time. A condominium including leased land,
188 or an interest in such land, within which no units are situated or to be situated is not a leasehold
189 condominium within the meaning of this chapter.
190 "Limited common element" means a portion of the common elements reserved for the exclusive use
191 of those entitled to the use of one or more, but less than all, of the units.
192 "Nonbinding reservation agreement" means an agreement between the declarant and a prospective
193 purchaser that is in no way binding on the prospective purchaser and that may be canceled without
194 penalty at the sole discretion of the prospective purchaser.
195 "Offer" means any inducement, solicitation, or attempt to encourage any person to acquire any legal
196 or equitable interest in a condominium unit, except as security for a debt. Nothing that expressly states
197 that the condominium has not been registered with the Common Interest Community Board and that no
198 unit in the condominium can or will be offered for sale until such time as the condominium has been so
199 registered shall be considered an "offer."
200 "Officer" means any member of the executive board or official of the unit owners' association.
201 "Par value" means a number of dollars or points assigned to each unit by the declaration.
202 Substantially identical units shall be assigned the same par value, but units located at substantially
203 different heights above the ground, or having substantially different views, or having substantially
204 different amenities or other characteristics that might result in differences in market value may be
205 considered substantially identical within the meaning of §§ 55.1-1917 and 55.1-1918.
206 "Person" means a natural person, corporation, partnership, association, trust, or other entity capable of
207 holding title to real property, or any combination thereof.
208 "Purchaser" means any person, other than a declarant, that acquires by means of a voluntary transfer
209 a legal or equitable interest in a condominium unit, other than (i) a leasehold interest, including renewal
210 options, of less than 20 years or (ii) as security for a debt.
211 "Reserve study" means a capital budget planning tool used to determine the physical status and
212 estimated repair or replacement cost of capital components and an analysis of association funding
213 capacity to maintain, repair, and replace capital components.
214 "Settlement agent" means the same as that term is defined in § 55.1-1000.
215 "Size" means the number of cubic feet, or the number of square feet of ground or floor space, within
216 each unit as computed by reference to the plat and plans and rounded to the nearest whole number.
217 Certain spaces within the units, including attic, basement, or garage space, may be omitted from such
218 calculation or partially discounted by the use of a ratio, so long as the same basis of calculation is
219 employed for all units in the condominium and so long as that basis is described in the declaration.
220 "Special declarant rights" means any right reserved for the benefit of a declarant, or of a person or
221 group of persons that becomes a declarant, to (i) expand an expandable condominium; (ii) contract a
222 contractable condominium; (iii) convert convertible land or convertible space or both; (iv) appoint or
223 remove any officers of the unit owners' association or the executive board pursuant to subsection A of
224 § 55.1-1943; (v) exercise any power or responsibility otherwise assigned by any condominium
225 instrument or by this chapter to the unit owners' association, any officer, or the executive board; or (vi)
226 maintain sales offices, management offices, model units, and signs pursuant to § 55.1-1929.
227 "Unit" means a portion of the condominium designed and intended for individual ownership and use.
228 For the purposes of this chapter, a convertible space shall be treated as a unit in accordance with
229 subsection D of § 55.1-1925.
230 "Unit owner" means one or more persons that own a condominium unit or, in the case of a leasehold
231 condominium, whose leasehold interest in the condominium extends for the entire balance of the
232 unexpired term. "Unit owner" includes any purchaser of a condominium unit at a foreclosure sale,
233 regardless of whether the deed is recorded in the land records where the unit is located. "Unit owner"
234 does not include any person holding an interest in a condominium unit solely as security for a debt.
235 § 55.1-1964. Liability for common expenses; late fees; additional assessment; authority to
236 borrow.
237 A. Except to the extent that the condominium instruments provide otherwise, any common expenses
238 associated with the maintenance, repair, renovation, restoration, or replacement of any limited common
239 element shall be specially assessed against the condominium unit to which that limited common element
240 was assigned at the time such expenses were made or incurred. If the limited common element involved
241 was assigned at that time to more than one condominium unit, however, such expenses shall be specially
242 assessed against each such condominium unit equally so that the total of such special assessments equals
243 the total of such expenses, except to the extent that the condominium instruments provide otherwise.
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244 B. To the extent that the condominium instruments expressly so provide, any other common expenses
245 benefiting less than all of the condominium units, or caused by the conduct of less than all those
246 entitled to occupy the same or by their licensees or invitees, shall be specially assessed against any
247 condominium unit involved, in accordance with such reasonable provisions as the condominium
248 instruments may make for such cases. The executive board may impose reasonable user fees.
249 C. To the extent that the condominium instruments expressly so provide, (i) any common expenses
250 paid or incurred in making available the same off-site amenities or paid subscription television service to
251 some or all of the unit owners shall be assessed equally against the condominium units involved and (ii)
252 any common expenses paid or incurred in providing metered utility services to some or all of the units
253 shall be assessed against each condominium unit involved based on its actual consumption of such
254 services.
255 D. The amount of all common expenses not specially assessed pursuant to subsection A, B, or C
256 shall be assessed against the condominium units in proportion to the number of votes in the unit owners'
257 association appertaining to each such unit, or, if such votes were allocated as provided in subsection B
258 of § 55.1-1953, those common expense assessments shall be either in proportion to those votes or in
259 proportion to the units' respective undivided interests in the common elements, whichever basis the
260 condominium instruments specify. Such assessments shall be made by the unit owners' association
261 annually, or more often if the condominium instruments so provide. No change in the number of votes
262 in the unit owners' association appertaining to any condominium unit shall enlarge, diminish, or
263 otherwise affect any liabilities arising from assessments made prior to such change.
264 E. Except to the extent otherwise provided In addition to all other assessments authorized in the
265 condominium instruments, if the executive board determines that the assessments levied by the unit
266 owners' association are insufficient to cover the common expenses of the unit owners' association, the
267 executive board may levy an additional assessment against all of the units in proportion to their
268 respective undivided interests in the common elements. The executive board shall give written notice to
269 the unit owners stating the amount of, the reasons for, and the due date for payment of any additional
270 assessment. If the additional assessment is to be paid in a lump sum, payment shall be due and payable
271 no earlier than 90 days after delivery or mailing of the notice.
272 All unit owners shall be obligated to pay the additional assessment unless the unit owners by a
273 majority of votes cast, in person or by proxy, at a meeting of the unit owners' association convened in
274 accordance with the provisions of the condominium instruments within 60 days of the delivery or
275 mailing of the notice required by this subsection, rescind or reduce the additional assessment. No
276 director or officer of the unit owners' association shall be liable for failure to perform his fiduciary duty
277 if an additional assessment for the funds necessary for the director or officer to perform his fiduciary
278 duty is rescinded by the unit owners' association in accordance with this subsection. The unit owners'
279 association shall indemnify such director or officer against any damage resulting from any claimed
280 breach of fiduciary duty due to the assessment for the necessary funds rescinded by the unit owners'
281 association in accordance with this subsection.
282 F. Neither a unit owned by the declarant nor any other unit may be exempted from assessments
283 made pursuant to this section by reason of the identity of the unit owner.
284 G. All condominium instruments for condominiums created prior to January 1, 1981, are hereby
285 validated notwithstanding noncompliance with the first sentence of subsection D if they provide instead
286 that the amount of all common expenses not specially assessed pursuant to subsection A, B, or C shall
287 be assessed against the condominium units in proportion to their respective undivided interests in the
288 common elements.
289 H. Except to the extent that the condominium instruments or the association's rules or regulations
290 provide otherwise, an executive board may impose a late fee, not to exceed the penalty provided for in
291 § 58.1-3915, for any assessment or installment that is not paid within 60 days of the due date for
292 payment of such assessment or installment.
293 I. Unless the condominium instruments provide otherwise, the executive board may borrow money on
294 behalf of the unit owners' association for any valid purpose and shall have the right and power to
295 assign and pledge all revenues to be received by the unit owners' association, including annual
296 assessments to secure the repayment of any sums borrowed by the unit owners' association. Any unit
297 owner who pays any creditor of the association a percentage of the total amount due to such creditor
298 equal to such unit owner's common element interest in the condominium shall be entitled to obtain from
299 such creditor a release of any judgment or lien that such creditor otherwise has the right to file against
300 such unit owner's condominium unit or the unit owners' association. Such creditor shall not be entitled
301 to assess the unit for payment of the remaining amount due such creditor.
302 § 55.1-1965. Annual budget; reserve study; reserves for capital components.
303 A. Except to the extent provided in the condominium instruments, the executive board shall, prior to
304 the commencement of the fiscal year, make available to unit owners either (i) the annual budget of the
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305 unit owners' association or (ii) a summary of such annual budget.
306 B. Except to the extent otherwise provided in the condominium instruments, the executive board
307 shall:
308 1. Conduct a study at least once every five years to determine the necessity and amount of reserves
309 required to repair, replace, and restore the capital components as defined in § 55.1-1900;
310 2. Review the results of that study at least annually to determine if reserves are sufficient; and
311 3. Make any adjustments to the annual budget and annual assessment the executive board deems
312 necessary to maintain reserves, as appropriate.
313 C. To the extent that the reserve study conducted in accordance with this section indicates a need to
314 budget for reserves, the unit owners' association budget shall include:
315 1. The current estimated replacement cost, estimated remaining life, and estimated useful life of the
316 capital components as defined in § 55.1-1900;
317 2. As of the beginning of the fiscal year for which the budget is prepared, the current amount of
318 accumulated cash reserves set aside to repair, replace, or restore the capital components and the amount
319 of the expected contribution to the reserve fund for that fiscal year;
320 3. A statement describing the procedures used for estimation and accumulation of cash reserves
321 pursuant to this section; and
322 4. A statement of the amount of reserves recommended in the study and the amount of current cash
323 for replacement reserves.
324 D. The executive board shall have the discretion to meet repair and replacement requirements
325 through replacement reserves, additional assessments, or borrowed funds.


